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A verbalization that is very often used about marriage is „Marriages are 

made in heaven‟. An marriage is a social cumulation, or a licit contract (under 

some personal laws) between two individuals that establishes licit rights and 

obligations between them. It is principally an institution in which interpersonal 

relationships, including sexual cognations between the spouses, are 

acknowledged and legalised.  When two individuals decide to spend the rest of 

their lives together, they often legalise their communion by entering into 

marriage. 

In many countries, licit apperception is given only to partnership between 

antithesis sex couples, ostracizing same sex partnerships. Same Sex Partnership 

is considered a taboo in many components of the world even today. However, 

many countries and nations have established vicissitudes in their legislations, 

acknowledging an individual‟s personal cull and liberation in culling his/her 

partner, by giving licit status to same sex partnership. Let us now understand 

same sex partnership in detail. 

Same Sex Partnership in Vedas 

In the past, the Vedas are the source Scriptures of Hinduism and are 

considered to be timeless and not composed by any author (not even by God 

Himself). Whatever be the case for the literary antiquity of these texts it is more 

paramount to consider their denotement and function in the Hindu world view. 

The Vedas are considered to be the source of, and infallible ascendancy 
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regarding erudition of the Absolute (Brahman) and in all matters pertaining to 

Right Ethical Living (Dharma). 

But the Vedas deal with Dharma in its pristine abstract form — the 

function of the latter sages and law-givers was to interpret this utilization of 

Dharma in the context of society and gregarious dynamics of the time. 

      Same sex partnership is not mentioned per se in the Vedas but there are 

some interesting references to homo-eroticism. One is from the Kaushitaki 

Brahmana Upanishad 2:4 of the Rig Veda:— 

“Now then the intense longing of love stimulated by the gods. When 

one (m) desires to be loved (priya) by a man or a woman or by men 

and women, he shall offer to the above mentioned gods oblations in 

the sacred fire”. 

This is followed by the description of the ceremony to be performed. 

Another casual reference is from the Shatapatha Brahmana (2:4:4: 19): in which 

Mitra — the god of the day is said to implant his seed in Varuna the god of the 

night on the New Moon day.
1
 

Same Sex Partnership in Kamasutra 

The famous Kama Sutra was a text considered as supplementary to the 

sacred law which deals in great detail with eroticism, sex and its various 

manifestations. It was written around the 4th century AD and describes customs 

and social conditions prevalent from about the 4th century BCE. It inspired 

many of the erotic sculptures found on temple facades. In this text lesbianism is 

described in detail, as well as the swapping of male female roles with the female 

                                                
1
  http://history-of-hinduism.blogspot.in/p/homosexuality-and-hinduism.html 
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being the dominant one and using accessories to penetrate the male. From the 

text we discover that male same sex partnership formed an integral part of 

Indian sexual life and various homosexual practices are described in detail. 

Recognition of Same Sex Partnership in India  

In India, same sex partnership has been a taboo since a very long time. 

Marriage is considered to be a holy sacrament by Hindus, and union between 

persons of the same sex has been considered to be immoral and inappropriate. 

Since marriage is seen mostly from a religious angle, a gay partnership is 

presumed to be unholy and against God himself.  It is believed by many Indians, 

that the concept of same sex unions has been brought by the Western countries, 

and it is this bad Western influence on the Indians that is leading to their rise. 

However, same sex partnership is not a concept devised by the West, as many 

who oppose this notion believe. References of homosexuality can be found in 

our ancient literatures and scriptures, which reflect that the concept was 

prevalent in our society since ancient time. Rigveda, one of the four canonical 

sacred texts of Hinduism says „Vikriti Evam Prakriti’ (what seems un-natural is 

also natural), which some scholars believe recognises the cyclical constancy of 

homosexual/transsexual dimensions of human life, like all forms of universal 

diversities. Historical literary evidence shows that homosexuality has been 

prevalent across the Indian subcontinent throughout history. 

Afterwards, Section 377 of the Indian Penal Code,1860, which was 

introduced in India during the British rule, criminalised sexual activity “against 

the order of nature”. 

The section reads thus: Whoever voluntarily has carnal intercourse 

against the order of nature with any man, woman or animal, shall be punished 

with imprisonment for life, or with imprisonment of either description for term 

which may extend to ten years, and shall also be liable to fine. Explanation: 

http://en.wikipedia.org/wiki/Rigveda
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Penetration is sufficient to constitute the carnal intercourse necessary to the 

offense described in this section.
2
 

This section criminalised consensual homosexual activities also.  

However, the Delhi High Court in the case of Naz Foundation v. Government of 

NCT of Delhi on 2 July, 2009, passed a landmark judgement, decriminalizing 

homosexual intercourse between consenting adults. Section 377 of the Indian 

Penal Code was adjudged to violate the fundamental right to life and liberty and 

the right to equality as guaranteed by the Constitution of India. 

Naz Foundation, a non-governmental organisation, in the year 2001, filed 

a law suit in the Delhi High Court, asking for a legislation of homosexual 

intercourse between consenting adults. The Court however refused to entertain 

their petition as it said the petitioner had no locus standi in the matter. On 

further appeal to the Supreme Court, the SC held that Naz Foundation had 

the locus standi to file a Public Interest Litigation in this matter, and the case 

was sent back to the Delhi High Court. In 2006, the National AIDS Control 

Organisation filed an affidavit stating that the enforcement of Section 377 

violates LGBT rights. Subsequently, there was a significant intervention in the 

case by a Delhi-based coalition of LGBT, women‟s and human rights activists 

called “Voices Against 377″, which supported the demand to “read down” 

section 377 to exclude adult consensual sex from within its purview. 

On 2 July, 2009, a bench comprising of Chief Justice Ajit Prakash 

Shah and Justice S. Muralidhar, held that Section 377 of the Indian Penal Code 

was in violation of the fundamental right to dignity and privacy within the right 

to life and personal liberty guaranteed by Article 21 of the Indian Constitution. 

                                                

2  civilserviceindia.com 
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Also, the Court also held that Section 377 was against Article 14 and 15 of the 

Constitution, as it discriminated homosexuals and created a class, discriminating 

them on the basis of sex. The Court held that the word „sex‟ in Article 15 not 

only includes biological sex, but also the sexual orientation of a person. 

The Court also observed that the right to life under Article 21 includes the 

right to health, and concluded that Section 377 is an impediment to public 

health because it hinders HIV-prevention efforts. 

The judgement saw many gay parades and festivals in the city, rejoicing 

and celebrating the Delhi High Court decision. The judgement can be seen as a 

pioneering step in advocating the rights of homosexuals. 

In 2009, the Delhi High Court decriminalized all consensual sex between 

adults in private, raising hopes among activists that India was finally 

outgrowing an archaic law restricting individual freedom. But two years ago the 

Supreme Court overturned the decision and tossed the fate of Section 377, the 

part of the Indian penal code that criminalizes gay sex, back to Parliament. 

On 23 February 2012, the Ministry of Home Affairs expressed its 

opposition to the decriminalisation of homosexual activity, stating that in India, 

homosexuality is seen as being immoral.
3
 The Central Government reversed its 

stand on 28 February 2012, asserting that there was no legal error in 

decriminalising homosexual activity. This resulted in two judges of the Supreme 

Court reprimanding the central government for frequently changing its stand on 

the issue. "Don't make a mockery of the system and don't waste the court's 

time," an apex court judge told the government.
4
 

                                                
3
    Mahapatra, Dhananjay (23 February 2012). "Centre opposes decriminalisation of homosexuality in 

SC". Economic Times.Times Internet. Accessed on 5 September, 2016. 
4
    "Supreme Court pulls up Centre for flip-flop on homosexuality". The Indian Express. 28 February 2012. 

Accessed on 5 September, 2016. 
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On 11 December 2013, the Supreme Court set aside the 2009 Delhi High 

Court order decriminalising consensual homosexual activity within its 

jurisdiction.
5 

 The bench of justices G. S. Singhvi and S. J. 

Mukhopadhaya however noted that parliament should debate and decide on the 

matter.
6 
  The full decision can be found here. 

On January 28, 2014 Supreme Court dismissed the review Petition filed 

by Central Government, NGO Naz Foundation and several others, against its 

December 11 verdict on Section 377 of IPC.
7 

  In explaining the ruling the 

bench said: "While reading down Section 377, the High Court overlooked that a 

minuscule fraction of the country‟s population constitutes lesbians, gays, 

bisexuals or transgender people, and in the more than 150 years past, less than 

200 persons have been prosecuted for committing offence under Section 377, 

and this cannot be made a sound basis for declaring that Section ultra vires 

Articles 14, 15 and 21."
8[15]

 

On December 18, 2015, Shashi Tharoor, a member of the Indian National 

Congress party, introduced the bill for the decriminalisation of Section 377, but 

the bill was rejected by the house by a vote of 71-24. However, Shashi Tharoor 

is planning to re-introduce the bill.
9
 

Human rights groups expressed worries that this would render 

homosexual couples vulnerable to police harassment, saying: "The Supreme 

Court's ruling is a disappointing setback to human dignity, and the basic rights 

                                                
5
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7
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8
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9
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to privacy and non-discrimination"
10 

The Naz Foundation (India) Trust stated 

that it would file a petition for review of the court's decision.
11

 

On February 2, 2016, the Supreme Court decided to review 

criminalisation of homosexual activity.
12 

  In 2016, Kerala mooted free sex-

reassignment surgeries in Government hospitals after it introduced the first State 

government policy on transgender people.
13

 

Political Interference 

Unfortunately, India‟s politicians show little inclination to revisit the 

issue. Liberals within the ruling Bharatiya Janata Party who oppose Section 377 

remain a small minority. Those who call for the scrapping of the antiquated law 

are quickly drowned out by the likes of 75-year-old Subramanian Swamy, who 

calls homosexuality “a genetic disorder” and publicly likens gays to 

“handicapped persons.” 

To its credit, the opposition Congress Party officially stands for 

decriminalizing homosexuality. Greeting the 2013 Supreme Court decision with 

dismay, party president Sonia Gandhi described Section 377 as an “archaic, 

repressive and unjust law that infringed on the basic human rights enshrined in 

our constitution.” But even the Congress Party has hardly gone beyond lip 

service. 

By refusing to consider the change, India‟s politicians serve their country 

poorly. The outdated law places India at odds with virtually every major 

democracy. Even England, upon whose Victorian-era laws India‟s penal code is 

based, decriminalized same sex partnership in 1967 and allowed same-sex 

marriage two years ago.  

                                                
10
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11
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12

  ABC News. "ABC News". ABC News. 
13

  Devasia, TK. "Why Kerala's free sex-change surgeries will offer a new lifeline for the transgender 

community". Scroll.in. Accessed on 12 September, 2016. 

https://en.wikipedia.org/wiki/Naz_Foundation_(India)_Trust
https://en.wikipedia.org/wiki/Petition_for_review
http://topics.wsj.com/person/G/Sonia-Gandhi/6398
http://www.cnn.com/2013/12/11/world/asia/india-same-sex-relationship/
http://www.dnaindia.com/india/report-naz-foundation-to-file-review-petition-against-sc-order-on-section-377-1933374
http://abcnews.go.com/International/wireStory/indias-top-court-examine-gay-rights-36659702
http://scroll.in/article/804496/why-keralas-free-sex-change-surgeries-will-offer-a-new-lifeline-for-the-transgender-community
http://scroll.in/article/804496/why-keralas-free-sex-change-surgeries-will-offer-a-new-lifeline-for-the-transgender-community


Past, Present Scenario and Probability of Legal Recognition of Same Sex Partnership in India  

 

9 
 

More importantly, over the past two decades Indian society has rapidly 

become more accepting regarding sexuality. Many of India‟s major cities hold 

pride parades. Gay characters have begun to appear in mainstream Bollywood 

films and the occasional television commercial, and discussions of gay rights on 

talk shows are commonplace enough to barely raise an eyebrow.  

Opposition to same sex partnership in India may appear to remain 

relatively broad, but it doesn‟t run particularly deep. Nobody is likely to lose an 

election because they revoked a law mostly used by crooked cops to shake 

down gays who lack connections. 

According to the Pew Research Center, about 67% of Indians regard 

same sex partnership as morally unacceptable. But this is lower than the 82% of 

people who feel similarly in the six sub-Saharan African countries surveyed, 

and the 89% who feel that way in six Muslim-majority Middle Eastern 

countries. Legalizing same sex partnership in India may not be as much of a 

political stretch as it appears to be. 

On the other hand, any political party interested in appealing to a cohort 

of idealistic and well-educated 20-somethings, including tens of thousands of 

Indians studying abroad, won‟t be hurt by striking the right note on what many 

people see as a matter of basic human rights. This is something that the three-

year-old Aam Aadmi Party (Common Man Party), which won a dramatic state-

election victory in Delhi in February, appears to have figured out. 

Though some conservative Hindus, such as the yoga guru Baba 

Ramdev, remain opposed to same sex partnership, antigay positions lack deep 

scriptural sanction in Hinduism. As the writer Devdutt Pattanaik points out, 

ancient Indian scriptures frowned upon same sex partnership but carried no 

threats of eternal damnation. The kind of organized opposition to gay rights 

mounted by mosques in the Middle East and sections of the church in Africa 

does not exist in India. This may explain why Section 377 is rarely invoked. By 

one estimate, prosecutors have used it only about 200 times since it came into 

effect in 1861. 
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Prime Minister Narendra Modi often says the government has no business 

being in business. It has even less business being in the bedroom. It‟s time for 

India to junk the awful Section 377 and keep up with changes in its own 

society.
14

 

Conclusion 

 

In India, marriage is life's most important event and no family is complete 

without children. 

However, in India, same sex partnership acts are illegal. We are already 

having a law from 1885 to avoid unnatural sexual activities. I think India is the 

only country having this type of laws.  When it was told to extend this law to 

address female same sex partnership as well, she refused to believe that such 

acts between women were possible. 

The Indian Supreme Court and government told that same sex partnership 

cannot be legalized in India as the society disapproves of such behavior.  

I think these facts are enough to support the idea that "Indian people will 

never ever support same-sex partnership".  

 

 

_________________ 
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